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Independent Contractors in Montana 

 39-71-417. Independent contractor certification. (1) (a) (i) Except as provided in subsection (1)(a)(ii), a person who regularly and customarily
performs services at a location other than the person's own fixed business location shall apply to the department for an independent contractor
exemption certificate unless the person has elected to be bound personally and individually by the provisions of compensation plan No. 1, 2, or
3.
     (ii) An officer or manager who is exempt under 39-71-401(2)(r)(iii) or (2)(r)(iv) may apply, but is not required to apply, to the department for an
independent contractor exemption certificate.
     (b) A person who meets the requirements of this section and receives an independent contractor exemption certificate is not required to
obtain a personal workers' compensation insurance policy.
     (c) For the purposes of this section, "person" means:
     (i) a sole proprietor;
     (ii) a working member of a partnership;
     (iii) a working member of a limited liability partnership; or
     (iv) a working member of a member-managed limited liability company.
     (2) The department shall adopt rules relating to an original application for or renewal of an independent contractor exemption certificate. The
department shall adopt by rule the amount of the fee for an application or certificate renewal. The application or renewal must be accompanied
by the fee.
...
     (6) The department shall issue an independent contractor exemption certificate to an applicant if the department determines that an applicant
meets the requirements of this section.
     (7) (a) When the department approves an application for an independent contractor exemption certificate and the person is working under
the independent contractor exemption certificate, the person's status is conclusively presumed to be that of an independent contractor.
     (b) A person working under an approved independent contractor exemption certificate has waived all rights and benefits under the Workers'
Compensation Act and is precluded from obtaining benefits unless the person has elected to be bound personally and individually by the
provisions of compensation plan No. 1, 2, or 3.
     (c) For the purposes of the Workers' Compensation Act, a person is working under an independent contractor exemption certificate if:
     (i) the person is performing work in the trade, business, occupation, or profession listed on the person's independent contractor exemption
certificate; and
     (ii) the hiring agent and the person holding the independent contractor exemption certificate do not have a written or an oral agreement that
the independent contractor exemption certificate holder's status with respect to that hiring agent is that of an employee.
     (8) Once issued, an independent contractor exemption certificate remains in effect for 2 years unless:
     (a) suspended or revoked pursuant to 39-71-418; or
     (b) canceled by the independent contractor.
     (9) If the department's independent contractor central unit denies an application for an independent contractor exemption certificate, the
applicant may contest that decision as provided in 39-71-415(2).

Federal Child Labor Regulations

Hazardous Employment 
Employees under 18 are prohibited from the following:

! Occupations in or about plants or establishments manufacturing or storing explosives or articles containing explosive components
(Order 1).

! Occupations of motor-vehicle driver and outside helper (Order 2).
! Coal-mine occupations (Order 3).
! Logging occupations and occupations in the operation of any sawmill, lath mill, shingle mill, or cooperage stock mill (Order 4).
! Occupations involved in the operation of power-driven woodworking machines (Order 5).
! Exposure to radioactive substances and to ionizing radiations (Order 6).
! Occupations involved in the operation of power-driven hoisting apparatus (Order 7).
! Occupations involved in the operations of power-driven metal forming, punching, and shearing machines (Order 8).
! Occupations in connection with mining, other than coal (Order 9).
! Occupations in the operation of power-driven meat-processing machines and occupations involving slaughtering, meat packing or

processing, or
! Occupations involved in the operation of bakery machines (Order 11).
! Occupations involved in the operation of paper-products machines, scrap paper balers, and paper box compactors (Order 12).
! Occupations involved in the manufacture of brick, tile, and kindred products (Order 13).
! Occupations involved in the operations of circular saws, band saws, and guillotine shears (Order 14).
! Occupations involved in wrecking, demolition, and shipbreaking operations (Order 15).
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! Occupations in roofing operations and on or about a roof (Order 16).
! Occupations in excavation operations (Order 17).

Driving
! No employee under 17 years of age may drive a motor vehicle on public roads as part of his or her job if that employment is subject

to the FLSA.
! Seventeen-year-olds may drive on public roadways as part of their employment, but ONLY if all of the following requirements are

met:
" The driving is limited to daylight hours;
" They hold a state license valid for the type of driving involved;
" They have successfully completed a state approved driver education course and have no record of any moving violations
" The automobile or truck does not exceed 6,000 pounds gross vehicle weight and has a seat belt which must be worn
" They may spend no more than one-third of their workday and no more than 20 percent of his or her work time in any

workweek driving.
! They may NOT 

" Tow vehicles;
" Operate any other vehicle than an automobile or truck (i.e. bus, motorcycle, ATVs, golf cart);
" Work route deliveries or route sales or transport property; goods, or passengers for hire (i.e., no pizza or food deliveries to

customers; no delivery under a deadline (such as deposits to a bank at closing); and no shuttling of passengers to and
from transportation depots to meet transport schedules).  

" They may not transport more than three passengers, including employees of the employer; nor drive beyond a 30 mile
radius from the place of employment;

" Make more than two trips away from the primary place of employment in any single day to deliver the employer's goods to
a customer (other than urgent, time-sensitive deliveries which are prohibited);

" Make mo more than two trips away from the primary place of employment in any single day to transport passengers,
other than employees of the employer.

Wage and Hour

Montana Wage Payment Requirements

 39-3-204. Payment of wages generally. (1) Except as provided in subsections (2) and (3), every employer of labor in the state of Montana shall
pay to each employee the wages earned by the employee in lawful money of the United States or checks on banks convertible into cash on
demand at the full face value of the checks, and a person for whom labor has been performed may not withhold from any employee any wages
earned or unpaid for a longer period than 10 business days after the wages are due and payable. However, reasonable deductions may be
made for board, room, and other incidentals supplied by the employer, whenever the deductions are a part of the conditions of employment, or
other deductions provided for by law.
     (2) Wages may be paid to the employee by electronic funds transfer or similar means of direct deposit if the employee has consented in
writing or electronically, if a record is retained, to be paid in this manner. However, an employee may not be required to use electronic funds
transfer or similar means of direct deposit as a method for payment of wages.
     (3) If an employee submits a timesheet after the employer's established deadline for processing employee timesheets for a particular time
period and the employer does not pay the employee within the 10-day period provided for in subsection (1), the employer may pay the
employee the wages due in the ensuing pay period. An employer may not withhold payment of the employee's wages beyond the next ensuing
pay period. If there is not an established time period or time when wages are due and payable, the pay period is presumed to be semimonthly in
length.

     39-3-205. Payment of wages when employee separated from employment prior to payday -- exceptions. (1) When an employee separates
from the employ of any employer, all the unpaid wages of the employee are due and payable on the next regular payday for the pay period
during which the employee was separated from employment or 15 days from the date of separation from employment, whichever occurs first,
either through the regular pay channels or by mail if requested by the employee.
     (2) Except as provided in subsection (3), when an employee is separated for cause or laid off from employment by the employer, all the
unpaid wages of the employee are due and payable immediately upon separation unless the employer has a written personnel policy governing
the employment that extends the time for payment of final wages to the employee's next regular payday for the pay period or to within 15 days
from the separation, whichever occurs first.
     (3) When an employee is discharged by reason of an allegation of theft of property or funds connected to the employee's work, the employer
may withhold from the employee's final paycheck an amount sufficient to cover the value of the theft if:
     (a) the employee agrees in writing to the withholding; or



© 2009, Personnel Plus! Consulting Services, Inc., Helena, MT 59601                Page 4

     (b) the employer files a report of the theft with the local law enforcement agency within 7 days of the separation from employment, subject to
the following conditions:
     (i) if no charges are filed in a court of competent jurisdiction against the employee for the alleged theft within 15 days of the filing of the report
with a local law enforcement agency, wages are due and payable upon the expiration of the 15-day period.
     (ii) if charges are filed against the employee for theft, the court may order the withheld wages to be offset by the value of the theft. If the
employee is found not guilty or if the employer withholds an amount in excess of the value of the theft, the court may order the employer to pay
the employee the withheld amount plus interest.

     39-3-206. Penalty for failure to pay wages at times specified in law. (1) An employer who fails to pay an employee as provided in this part or
who violates any other provision of this part is guilty of a misdemeanor. A penalty must also be assessed against and paid by the employer to
the employee in an amount not to exceed 110% of the wages due and unpaid.
     (2) Nothing in this section may be construed to relieve an employer from the requirement to pay an employee the full amount of wages due if
the employer is found in violation of this part.

     39-3-207. Period within which employee may recover wages and penalties. (1) An employee may recover all wages and penalties provided
for the violation of 39-3-206 by filing a complaint within 180 days of default or delay in the payment of wages.
     (2) Except as provided in subsection (3), an employee may recover wages and penalties for a period of 2 years prior to the date on which the
claim is filed if the employee is still employed by the employer or for a period of 2 years prior to the date of the employee's last date of
employment.
     (3) If an employer has engaged in repeated violations, an employee may recover wages and penalties for a period of 3 years from the date
on which a claim is filed if the employee is still employed by the employer or for a period of 3 years prior to the date of the employee's last date
of employment.

     39-3-208. Contracts in violation of part void. Any contract or agreement made between an employer and an employee the provisions of
which violate, evade, or circumvent this part is unlawful and void, but the employee may sue to recover the wages earned, together with the
penalty specified in 39-3-206 or separately to recover the penalty if the wages have been paid.

Montana Minimum Wage

     39-3-404. Minimum wage. (1) Except as otherwise provided in this part and except for farm workers as provided in subsection (2), every
employer shall pay to each of his employees a wage of not less than the applicable minimum wage as determined by the commissioner in
accordance with 39-3-409.
     (2) In the case of a farm worker employed for a part of a calendar year which includes periods requiring working hours in excess of 8 hours
per day and other seasonal periods requiring working hours substantially less than 8 hours per day, the employer may pay the worker at a fixed
rate of compensation during the term of employment. The employer may elect to:
     (a) keep a record of the total number of hours worked by the worker during the part of the year during which the worker was employed by him
(the total wages paid by such employer to such employee for that part of the year during which said employee was employed by him shall not
be less than the applicable minimum wage rate multiplied by the total number of hours so worked); or
     (b) in lieu of the minimum wage set forth herein, pay the farm worker a wage as herein defined on a monthly basis. This monthly
compensation shall constitute a minimum wage and shall not be less than $635 a month beginning January 1, 1990.

     39-3-405. Overtime compensation. (1) An employer may not employ any employee for a workweek longer than 40 hours unless the
employee receives compensation for employment in excess of 40 hours in a workweek at a rate of not less than 1 1/2 times the hourly wage
rate at which the employee is employed.
     (2) An overtime provision does not apply for farm workers.
     (3) Employers of students at an amusement or recreational area that operates on a seasonal basis who furnish the students with board,
lodging, or other facilities may not employ the students for a workweek longer than 48 hours, unless the students receive compensation for their
employment in excess of 48 hours in a workweek at a rate of not less than 1 1/2 times the hourly wage rate at which they are employed.
     (4) The application of the overtime provisions of subsection (1) to the employment of firefighters and law enforcement officers by the state
must be consistent with the Fair Labor Standards Act of 1938, as amended, and consistent with regulations promulgated under the act.
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Minimum Wage and Overtime Exemptions
39-3-406. Exclusions. (1) The provisions of 39-3-404 and 39-3-405 do not apply with respect to: (partial text) 
(a) DECA students;   
(b) babysitters, mowing lawns, and cleaning sidewalks;
(c) persons employed directly by the head of a household to care for children dependent upon the head of the household;
(d) immediate members of the family of an employer;
 (e) persons who are not regular employees of a nonprofit organization and who voluntarily offer their services to a nonprofit organization on a
fully or partially reimbursed basis;
(f) certain persons with disabilities;
 (g) certain apprentices or learners,
(h) certain learners under the age of 18 who are employed as farm workers,
 (i) certain retired or semiretired persons performing part-time incidental work as a condition of their residence on a farm or ranch;
 (j) individual employed in a bona fide executive, administrative, or professional capacity or in an outside sales capacity,
 (k) employees of the United States of America;
 (l) certain resident managers employed in lodging establishments or assisted living facilities;
 (m) a direct seller as defined in 26 U.S.C. 3508;
 (n) certain participants in a public assistance program working to develop employment skills.
(o)certain foster parents.
 (p) certain employees employed in domestic service employment to provide companionship services,

Overtime Only Exemptions
(2) The provisions of 39-3-405 do not apply to:
 (a) Certain trucking Industry workers;
 (b) an employee of an employer subject to 49 U.S.C. 10501 and 49 U.S.C. 60501, the provisions of part I of the Interstate Commerce Act;
 (c) certain outside buyers of poultry, eggs, cream, or milk, in their raw or natural state;
 (d) certain salespersons, parts persons, or mechanics paid on a commission or contract basis and primarily engaged in selling or servicing
automobiles, trucks, mobile homes, recreational vehicles, or farm implements;
 (e) certain salespersons primarily engaged in selling trailers, boats, or aircraft if the salesperson is employed by a non-manufacturing
establishment primarily engaged in the business of selling trailers, boats, or aircraft to ultimate purchasers;
 (f) certain salespersons paid on a commission or contract basis who are primarily engaged in selling advertising for a radio or television station
employer;
 (g) certain drivers or driver's helper making local deliveries;
 (h) certain employees in agriculture or in connection with the operation or maintenance of ditches, canals, reservoirs, or waterways;
 (i) certain employee employed in agriculture by a farmer;
 (j) certain country elevator employees if no more than five employees are employed by the establishment;
 (k) taxicab drivers;
 (l) certain employees who are employed with the employee's spouse by a nonprofit educational institution to serve as the parents of children
who are orphans;
 (m) certain employees employed in planting or tending trees, cruising, surveying, or felling timber; or transporting logs or other forestry products
to a mill, processing plant, railroad, or other transportation terminal if the number of employees employed by the employer in the forestry or
lumbering operations does not exceed eight;
 (n) certain employee of a sheriff's office who are working under an established work period in lieu of a workweek pursuant to 7-4-2509(1);
 (o) certain employee of a municipal or county government working under a work period not exceeding 40 hours in a 7-day period established
through a collective bargaining agreement.
 (p) certain employees of a hospital or other establishment primarily engaged in the care of the sick, disabled, aged, or mentally ill or defective
who is working under a work period not exceeding 80 hours in a 14-day period established through either a collective bargaining agreement.
Employment in excess of 8 hours a day or 80 hours in a 14-day period must be compensated for at a rate of not less than 1 1/2 times the hourly
wage rate for the employee;
 (q) certain union firefighters;
 (r) certain police department employees in first or second class cities working under a work period established by the chief of police under
7-32-4118;
 (s) an employee of a department of public safety working under a work period established pursuant to 7-32-115;
 (t) an employee of a retail establishment if the employee's regular rate of pay exceeds 1 1/2 times the minimum hourly rate, and if more than
half of the employee's compensation for a period of not less than 1 month is derived from commissions on goods and services;
 (u) a person employed as a guide, cook, camp tender, or livestock handler by a licensed outfitter as defined in 37-47-101;
 (v) an employee employed as a radio announcer, news editor, or chief engineer by an employer in a second- or third-class city or a town;
 (w) an employee of the consolidated legislative branch as provided in 5-2-503;
 (x) an employee of the state or its political subdivisions employed, at the employee's option, on an occasional or sporadic basis in a capacity
other than the employee's regular occupation. Only the hours that the employee was employed in a capacity other than the employee's regular
occupation may be excluded from the calculation of hours to determine overtime compensation.
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 39-3-409. Adoption of minimum wage rates -- exception. (1) The minimum wage, except as provided in subsection (3), must be the the greater
of either:
 (a) the minimum hourly wage rate as provided under the federal Fair Labor Standards Act of 1938 (29 U.S.C. 206(a)(1)), excluding the value of
tips received by the employee and the special provisions for a training wage; or
 (b) $6.15 an hour, excluding the value of tips received by the employee and the special provisions for a training wage. (Note: min wage has
increased)
 (2) (a) The minimum wage is subject to a cost-of-living adjustment, as provided in subsection (2)(b).
 (b) No later than September 30 of each year, an adjustment of the wage amount specified in subsection (1) must be made based upon the
increase, if any, from August of the preceding year to August of the year in which the calculation is made in the consumer price index, U.S. city
average, all urban consumers, for all items, as published by the bureau of labor statistics of the United States department of labor.
 (c) The wage amount established under this subsection (2):
 (i) must be rounded to the nearest 5 cents; and
 (ii) becomes effective as the new minimum wage, replacing the dollar figure specified in subsection (1), on January 1 of the following year.
 (3) The minimum wage rate for a business whose annual gross sales are $110,000 or less is $4 an hour.

Time Worked
29 CFR 785.6   Definition of "employ" and partial definition of "hours worked". By statutory definition the term "employ" includes (section 3(g))
"to suffer or permit to work." The act, however, contains no definition of "work". Section 3(o) of the Fair Labor Standards Act contains a partial
definition of "hours worked" in the form of a limited exception for clothes-changing and wash-up time.

Employees "Suffered or Permitted" to Work
§ 785.11   General. Work not requested but suffered or permitted is work time. For example, an employee may voluntarily continue to work at
the end of the shift. He may be a pieceworker, he may desire to finish an assigned task or he may wish to correct errors, paste work tickets,
prepare time reports or other records. The reason is immaterial. The employer knows or has reason to believe that he is continuing to work and
the time is working time.

§ 785.12   Work performed away from the premises or job site. The rule is also applicable to work performed away from the premises or the job
site, or even at home. If the employer knows or has reason to believe that the work is being performed, he must count the time as hours
worked.

§ 785.13   Duty of management. In all such cases it is the duty of the management to exercise its control and see that the work is not performed
if it does not want it to be performed. It cannot sit back and accept the benefits without compensating for them. The mere promulgation of a rule
against such work is not enough. Management has the power to enforce the rule and must make every effort to do so.

Waiting Time
§ 785.14   General. Whether waiting time is time worked under the Act depends upon particular circumstances. The determination involves
"scrutiny and construction of the agreements between particular parties, appraisal of their practical construction of the working agreement by
conduct, consideration of the nature of the service, and its relation to the waiting time, and all of the circumstances. Facts may show that the
employee was engaged to wait or they may show that he waited to be engaged." Such questions "must be determined in accordance with
common sense and the general concept of work or employment."

§ 785.15   On duty. A stenographer who reads a book while waiting for dictation, a messenger who works a crossword puzzle while awaiting
assignments, fireman who plays checkers while waiting for alarms and a factory worker who talks to his fellow employees while waiting for
machinery to be repaired are all working during their periods of inactivity. The rule also applies to employees who work away from the plant. For
example, a repair man is working while he waits for his employer's customer to get the premises in readiness. The time is worktime even though
the employee is allowed to leave the premises or the job site during such periods of inactivity. The periods during which these occur are
unpredictable. They are usually of short duration. In either event the employee is unable to use the time effectively for his own purposes. It
belongs to and is controlled by the employer. In all of these cases waiting is an integral part of the job. The employee is engaged to wait.

§ 785.16   Off duty. (a) General. Periods during which an employee is completely relieved from duty and which are long enough to enable him to
use the time effectively for his own purposes are not hours worked. He is not completely relieved from duty and cannot use the time effectively
for his own purposes unless he is definitely told in advance that he may leave the job and that he will not have to commence work until a
definitely specified hour has arrived. Whether the time is long enough to enable him to use the time effectively for his own purposes depends
upon all of the facts and circumstances of the case.

(b) Truck drivers; specific examples. A truck driver who has to wait at or near the job site for goods to be loaded is working during the loading
period. If the driver reaches his destination and while awaiting the return trip is required to take care of his employer's property, he is also
working while waiting. In both cases the employee is engaged to wait. Waiting is an integral part of the job. On the other hand, for example, if
the truck driver is sent from Washingtion, DC to New York City, leaving at 6 a.m. and arriving at 12 noon, and is completely and specifically
relieved from all duty until 6 p.m. when he again goes on duty for the return trip the idle time is not working time. He is waiting to be engaged.
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§ 785.17   On-call time. An employee who is required to remain on call on the employer's premises or so close thereto that he cannot use the
time effectively for his own purposes is working while "on call". An employee who is not required to remain on the employer's premises but is
merely required to leave word at his home or with company officials where he may be reached is not working while on call. 

Rest and Meal Periods
§ 785.18   Rest. Rest periods of short duration, running from 5 minutes to about 20 minutes, are common in industry. They promote the
efficiency of the employee and are customarily paid for as working time. They must be counted as hours worked. Compensable time of rest
periods may not be offset against other working time such as compensable waiting time or on-call time.

§ 785.19   Meal. (a) Bona fide meal periods. Bona fide meal periods are not worktime. Bona fide meal periods do not include coffee breaks or
time for snacks. These are rest periods. The employee must be completely relieved from duty for the purposes of eating regular meals.
Ordinarily 30 minutes or more is long enough for a bona fide meal period. A shorter period may be long enough under special conditions. The
employee is not relieved if he is required to perform any duties, whether active or inactive, while eating. For example, an office employee who is
required to eat at his desk or a factory worker who is required to be at his machine is working while eating.

(b) Where no permission to leave premises. It is not necessary that an employee be permitted to leave the premises if he is otherwise
completely freed from duties during the meal period.

Lectures, Meetings and Training Programs
§ 785.27   General. Attendance at lectures, meetings, training programs and similar activities need not be counted as working time if the
following four criteria are met: 
(a) Attendance is outside of the employee's regular working hours;
(b) Attendance is in fact voluntary;
(c) The course, lecture, or meeting is not directly related to the employee's job; and
(d) The employee does not perform any productive work during such attendance.

§ 785.28   Involuntary attendance. Attendance is not voluntary, of course, if it is required by the employer. It is not voluntary in fact if the
employee is given to understand or led to believe that his present working conditions or the continuance of his employment would be adversely
affected by nonattendance.

§ 785.29   Training directly related to employee's job. The training is directly related to the employee's job if it is designed to make the employee
handle his job more effectively as distinguished from training him for another job, or to a new or additional skill. For example, a stenographer
who is given a course in stenography is engaged in an activity to make her a better stenographer. Time spent in such a course given by the
employer or under his auspices is hours worked. However, if the stenographer takes a course in bookkeeping, it may not be directly related to
her job. Thus, the time she spends voluntarily in taking such a bookkeeping course, outside of regular working hours, need not be counted as
working time. Where a training course is instituted for the bona fide purpose of preparing for advancement through upgrading the employee to a
higher skill, and is not intended to make the employee more efficient in his present job, the training is not considered directly related to the
employee's job even though the course incidentally improves his skill in doing his regular work.

§ 785.30   Independent training. Of course, if an employee on his own initiative attends an independent school, college or independent trade
school after hours, the time is not hours worked for his employer even if the courses are related to his job.

§ 785.31   Special situations. There are some special situations where the time spent in attending lectures, training sessions and courses of
instruction is not regarded as hours worked. For example, an employer may establish for the benefit of his employees a program of instruction
which corresponds to courses offered by independent bona fide institutions of learning. Voluntary attendance by an employee at such courses
outside of working hours would not be hours worked even if they are directly related to his job, or paid for by the employer.

Travel time
§ 785.33   General. The principles which apply in determining whether or not time spent in travel is working time depend upon the kind of travel
involved. The subject is discussed in §§785.35 to 785.41, which are preceded by a brief discussion in §785.34 of the Portal-to-Portal Act as it
applies to travel time.

§ 785.35   Home to work; ordinary situation. An employee who travels from home before his regular workday and returns to his home at the end
of the workday is engaged in ordinary home to work travel which is a normal incident of employment. This is true whether he works at a fixed
location or at different job sites. Normal travel from home to work is not worktime.

§ 785.36   Home to work in emergency situations. There may be instances when travel from home to work is overtime. For example, if an
employee who has gone home after completing his day's work is subsequently called out at night to travel a substantial distance to perform an
emergency job for one of his employer's customers all time spent on such travel is working time. The Divisions are taking no position on
whether travel to the job and back home by an employee who receives an emergency call outside of his regular hours to report back to his
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regular place of business to do a job is working time.

§ 785.37   Home to work on special one-day assignment in another city. A problem arises when an employee who regularly works at a fixed
location in one city is given a special 1-day work assignment in another city. For example, an employee who works in Washington, DC, with
regular working hours from 9 a.m. to 5 p.m. may be given a special assignment in New York City, with instructions to leave Washington at 8
a.m. He arrives in New York at 12 noon, ready for work. The special assignment is completed at 3 p.m., and the employee arrives back in
Washington at 7 p.m. Such travel cannot be regarded as ordinary home-to-work travel occasioned merely by the fact of employment. It was
performed for the employer's benefit and at his special request to meet the needs of the particular and unusual assignment. It would thus qualify
as an integral part of the "principal" activity which the employee was hired to perform on the workday in question; it is like travel involved in an
emergency call (described in §785.36), or like travel that is all in the day's work (see §785.38). All the time involved, however, need not be
counted. Since, except for the special assignment, the employee would have had to report to his regular work site, the travel between his home
and the railroad depot may be deducted, it being in the "home-to-work" category. Also, of course, the usual meal time would be deductible.

§ 785.38   Travel that is all in the day's work. Time spent by an employee in travel as part of his principal activity, such as travel from job site to
job site during the workday, must be counted as hours worked. Where an employee is required to report at a meeting place to receive
instructions or to perform other work there, or to pick up and to carry tools, the travel from the designated place to the work place is part of the
day's work, and must be counted as hours worked regardless of contract, custom, or practice. If an employee normally finishes his work on the
premises at 5 p.m. and is sent to another job which he finishes at 8 p.m. and is required to return to his employer's premises arriving at 9 p.m.,
all of the time is working time. However, if the employee goes home instead of returning to his employer's premises, the travel after 8 p.m. is
home-to-work travel and is not hours worked.

§ 785.39   Travel away from home community. Travel that keeps an employee away from home overnight is travel away from home. Travel
away from home is clearly worktime when it cuts across the employee's workday. The employee is simply substituting travel for other duties.
The time is not only hours worked on regular working days during normal working hours but also during the corresponding hours on nonworking
days. Thus, if an employee regularly works from 9 a.m. to 5 p.m. from Monday through Friday the travel time during these hours is worktime on
Saturday and Sunday as well as on the other days. Regular meal period time is not counted. As an enforcement policy the Divisions will not
consider as worktime that time spent in travel away from home outside of regular working hours as a passenger on an airplane, train, boat, bus,
or automobile.

§ 785.40   When private automobile is used in travel away from home community. If an employee is offered public transporation but requests
permission to drive his car instead, the employer may count as hours worked either the time spent driving the car or the time he would have had
to count as hours worked during working hours if the employee had used the public conveyance.

§ 785.41   Work performed while traveling. Any work which an employee is required to perform while traveling must, of course, be counted as
hours worked. An employee who drives a truck, bus, automobile, boat or airplane, or an employee who is required to ride therein as an
assistant or helper, is working while riding, except during bona fide meal periods or when he is permitted to sleep in adequate facilities furnished
by the employer.

Recording Working Time
§ 785.46   Applicable regulations governing keeping of records.

Section 11(c) of the Act authorizes the Secretary to promulgate regulations requiring the keeping of records of hours worked, wages paid and
other conditions of employment. These regulations are published in part 516 of this chapter. Copies of the regulations may be obtained on
request.

§ 785.47   Where records show insubstantial or insignificant periods of time.
In recording working time under the Act, insubstantial or insignificant periods of time beyond the scheduled working hours, which cannot as a
practical administrative matter be precisely recorded for payroll purposes, may be disregarded. The courts have held that such trifles are de
minimis. This rule applies only where there are uncertain and indefinite periods of time involved of a few seconds or minutes duration, and
where the failure to count such time is due to considerations justified by industrial realities. An employer may not arbitrarily fail to count as hours
worked any part, however small, of the employee's fixed or regular working time or practically ascertainable period of time he is regularly
required to spend on duties assigned to him.

§ 785.48   Use of time clocks. (a) Differences between clock records and actual hours worked. Time clocks are not required. In those cases
where time clocks are used, employees who voluntarily come in before their regular starting time or remain after their closing time, do not have
to be paid for such periods provided, of course, that they do not engage in any work. Their early or late clock punching may be disregarded.
Minor differences between the clock records and actual hours worked cannot ordinarily be avoided, but major discrepancies should be
discouraged since they raise a doubt as to the accuracy of the records of the hours actually worked.

(b) "Rounding" practices. It has been found that in some industries, particularly where time clocks are used, there has been the practice for
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many years of recording the employees' starting time and sping time to the nearest 5 minutes, or to the nearest one-tenth or quarter of an hour.
Presumably, this arrangement averages out so that the employees are fully compensated for all the time they actually work. For enforcement
purposes this practice of computing working time will be accepted, provided that it is used in such a manner that it will not result, over a period
of time, in failure to compensate the employees properly for all the time they have actually worked.

Medical Exams in Montana

39-2-301. Unlawful for employer to require employee to pay cost of medical examination as condition of employment. (1) It shall be unlawful for
any employer to require any employee or applicant for employment to pay the cost of a medical examination or the cost of furnishing any
records of such examination as a condition of employment.

Providing Reason for Discharge 
39-2-801.  Employee to be furnished on demand with reason for discharge. (1) It is the duty of any person after having discharged any
employee from service, upon demand by the discharged employee, to furnish the discharged employee in writing a statement of reasons for the
discharge. Except as provided in subsection (3), if the person refuses to do so within a reasonable time after the demand, it is unlawful for the
person to furnish any statement of the reasons for the discharge to any person or in any way to blacklist or to prevent the discharged person
from procuring employment elsewhere, subject to the penalties and damages prescribed in this part.
 (2) A written demand under this part must advise the person who discharged the employee of the possibility that the statements may be used in
litigation.
 (3) A response to the demand may be modified at any time and may not limit a person's ability to present a full defense in any action brought
by the discharged employee. Failure to provide a response as required under subsection (1) may not limit a person's ability to present a full
defense in any action brought by the discharged employee.

Unemployment Insurance 
39-51-2104. General benefit eligibility conditions. (1) An unemployed individual is eligible to receive benefits for any week of total
unemployment within the individual's benefit year only if the department finds that the individual:
 (a) has filed a claim and has filed continued claims in accordance with rules that the department may prescribe;
 (b) is able to work, is available for work, and is seeking work. A claimant is not considered ineligible in any week of unemployment for failure to
comply with the provisions of this subsection if the failure is because of:
 (i) an illness or disability that occurs after the claimant has filed or reopened a claim for unemployment insurance benefits and suitable work
has not been offered to the claimant after the beginning of the illness or disability; or
 (ii) enrollment as a student as provided in 39-51-2307.
 (c) prior to the first week for which the individual is paid benefits, has been totally unemployed for a waiting period of 1 week. A week is not
counted as a week of total unemployment for the purposes of this subsection:
 (i) if benefits have been paid for that week;
 (ii) unless the individual was eligible for benefits during the week;
 (iii) unless it occurs within the benefit year of the claimant;
 (iv) unless it occurs after benefits first could become payable to any individual under this chapter.
 (d) has registered for work with the individual's local job service office unless the individual is excused by department rule from registering for
work.
 (2) (a) The department shall establish a profiling system to identify individuals who are likely to exhaust their regular benefits and who are in
need of reemployment services.
 (b) In addition to the requirements listed in subsection (1), an individual identified pursuant to subsection (2)(a) may be required to participate in
reemployment services in order to be eligible for unemployment benefits.
 (c) The requirement for participation in reemployment services may be waived if the department determines that:
 (i) the individual has completed reemployment services; or
 (ii) the individual's failure to participate in reemployment services is justifiable.

  39-51-2303. Disqualification for discharge due to misconduct. An individual must be disqualified for benefits after being discharged:
 (1) for misconduct connected with the individual's work or affecting the individual's employment until the individual has performed services:
 (a) for which remuneration is received equal to or in excess of eight times the individual's weekly benefit amount subsequent to the week in
which the act causing the disqualification occurred; and
 (b) that constitute employment as defined in 39-51-203 and 39-51-204; or
 (2) for gross misconduct connected with the individual's work or committed on the employer's premises, as determined by the department, for a
period of 52 weeks.
Misconduct - Deliberate or careless disregard of the employer's or another employee's rights or interests.

Gross Misconduct - A criminal act, other than a violation of a motor vehicle traffic law, for which an individual has been convicted in a criminal
court or to which the individual has admitted guilt. It also includes conduct that demonstrates a flagrant and wanton disregard of the rights, title
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or interest of a fellow employee or the employer.

Discrimination in Montana 

Montana Constitution
 Section 4. Individual dignity. The dignity of the human being is inviolable. No person shall be denied the equal protection of the laws. Neither
the state nor any person, firm, corporation, or institution shall discriminate against any person in the exercise of his civil or political rights on
account of race, color, sex, culture, social origin or condition, or political or religious ideas.

Montana Human Rights Act
49-2-303. Discrimination in employment. (1) It is an unlawful discriminatory practice for:
 (a) an employer to refuse employment to a person, to bar a person from employment, or to discriminate against a person in compensation or in
a term, condition, or privilege of employment because of race, creed, religion, color, or national origin or because of age, physical or mental
disability, marital status, or sex when the reasonable demands of the position do not require an age, physical or mental disability, marital status,
or sex distinction;
 (b) a labor organization or joint labor management committee controlling apprenticeship to exclude or expel any person from its membership or
from an apprenticeship or training program or to discriminate in any way against a member of or an applicant to the labor organization or an
employer or employee because of race, creed, religion, color, or national origin or because of age, physical or mental disability, marital status,
or sex when the reasonable demands of the program do not require an age, physical or mental disability, marital status, or sex distinction;
 (c) an employer or employment agency to print or circulate or cause to be printed or circulated a statement, advertisement, or publication or to
use an employment application that expresses, directly or indirectly, a limitation, specification, or discrimination as to sex, marital status, age,
physical or mental disability, race, creed, religion, color, or national origin or an intent to make the limitation, unless based upon a bona fide
occupational qualification;
 (d) an employment agency to fail or refuse to refer for employment, to classify, or otherwise to discriminate against any individual because of
sex, marital status, age, physical or mental disability, race, creed, religion, color, or national origin, unless based upon a bona fide occupational
qualification.
 (2) The exceptions permitted in subsection (1) based on bona fide occupational qualifications must be strictly construed.
 (3) Compliance with 2-2-302 and 2-2-303, which prohibit nepotism in public agencies, may not be construed as a violation of this section.
 (4) The application of a hiring preference, as provided for in 2-18-111 and 18-1-110, may not be construed to be a violation of this section.
 (5) It is not a violation of the prohibition against marital status discrimination in this section:
 (a) for an employer or labor organization to provide greater or additional contributions to a bona fide group insurance plan for employees with
dependents than to those employees without dependents or with fewer dependents; or
 (b) for an employer to employ or offer to employ a person who is qualified for the position and to also employ or offer to employ the person's
spouse. 

Regulations on Sexual Harassment
[Definition] Harassment on the basis of sex is a violation of Title VII [ of the Civil Rights Act and the Montana Human Rights Act]
Unwelcome sexual advances, requests for sexual favors, and other verbal or physical conduct of a sexual nature constitute sexual harassment
when: 
*submission to such conduct is made either explicitly or implicitly a term or condition of an individual's employment, 
*submission to or rejection of such conduct by an individual is used as the basis for employment decisions affecting such individual, or 
*such conduct has the purpose or effect of unreasonable interfering with an individual's work performance or creating an intimidating, hostile, or
offensive working environment.

[Supervisors] An employer is responsible for its acts and those of its agents and supervisory employees with respect to sexual harassment
regardless of whether the specific acts complained of were authorized or even forbidden by the employer and regardless of whether the
employer knew or should have known of their occurrence. 

[Coworkers] With respect to conduct between fellow employees: an employer is responsible for acts of sexual harassment in the workplace
where the employer (or its agents or supervisory employees) knows or should have known of the conduct unless it can show that it took
immediate and appropriate corrective action.

[Customers] An employer may also be responsible for the acts of non-employees  in the workplace, where the employer or supervisory
employees knows or should have known of the conduct and fails to take immediate and appropriate corrective action.

[Sexual Favoritism] Where employment opportunities or benefits are granted because of an individual's submission to the employer's sexual
advances or requests for sexual favors the employer may be held liable for unlawful sex discrimination against other persons who were
qualified for but denied that employment opportunity or benefit.



© 2009, Personnel Plus! Consulting Services, Inc., Helena, MT 59601                Page 11

Other Discriminatory Practices 
• It is illegal to discriminate against an individual because of birthplace, ancestry, culture, or linguistic characteristics common to a

specific ethnic group.

• A rule requiring that employees speak only English on the job may violate Title VII unless an employer shows that the requirement is
necessary for conducting business. If the employer believes such a rule is necessary, employees must be informed when English is
required and the consequences for violating the rule.

• An employer is required to reasonably accommodate the religious belief of an employee or prospective employee, unless doing so
would impose an undue hardship.

• Sexual Harassment includes practices ranging from direct requests for sexual favors to workplace conditions that create a hostile
environment for persons of either gender, including same sex harassment. (The "hostile environment" standard also applies to
harassment on the bases of race, color, national origin, religion, age, and disability.)

 
• Pregnancy, childbirth, and related medical conditions must be treated in the same way as other temporary illnesses or conditions.

• The Age Discrimination in Employment Act prohibits statements or specifications in job notices or advertisements of age preference
and limitations. An age limit may only be specified in the rare circumstance where age has been proven to be a bona fide
occupational qualification (BFOQ).

• An employer may reduce benefits based on age only if the cost of providing the reduced benefits to older workers is the same as the
cost of providing benefits to younger workers.

• The Equal Pay Act (EPA) prohibits discrimination on the basis of sex in the payment of wages or benefits, where men and women
perform work of similar skill, effort, and responsibility for the same employer under similar working conditions.

The Americans with Disabilities Act

The ADA prohibits discrimination on the basis of disability in all employment practices. It is necessary to understand several important ADA
definitions to know who is protected by the law and what constitutes illegal discrimination:

Individual with a Disability
An individual with a disability under the ADA is a person who has a physical or mental impairment that substantially limits one or more major life
activities, has a record of such an impairment, or is regarded as having such an impairment. Major life activities are activities that an average
person can perform with little or no difficulty such as walking, breathing, seeing, hearing, speaking, learning, and working. Individuals who use
corrective devices or control their conditions with medication are usually still considered disabled. 

Qualified Individual with a Disability
A qualified employee or applicant with a disability is someone who satisfies skill, experience, education, and other job-related requirements of
the position held or desired, and who, with or without reasonable accommodation, can perform the essential functions of that position.

Reasonable Accommodation
Reasonable accommodation may include, but is not limited to, making existing facilities used by employees readily accessible to and usable by
persons with disabilities; job restructuring; modification of work schedules; providing additional unpaid leave; reassignment to a vacant position;
acquiring or modifying equipment or devices; adjusting or modifying examinations, training materials, or policies; and providing qualified readers
or interpreters. Reasonable accommodation may be necessary to apply for a job, to perform job functions, or to enjoy the benefits and privileges
of employment that are enjoyed by people without disabilities. An employer is not required to lower production standards to make an
accommodation. An employer generally is not obligated to provide personal use items such as eyeglasses or hearing aids.

Undue Hardship
An employer is required to make a reasonable accommodation to a qualified individual with a disability unless doing so would impose an undue
hardship on the operation of the employer's business. Undue hardship means an action that requires significant difficulty or expense when
considered in relation to factors such as a business' size, financial resources, and the nature and structure of its operation.
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Prohibited Inquiries and Examinations
Before making an offer of employment, an employer may not ask job applicants about the existence, nature, or severity of a disability.
Applicants may be asked about their ability to perform job functions. A job offer may be conditioned on the results of a medical examination, but
only if the examination is required for all entering employees in the same job category. Medical examinations of employees must be job-related
and consistent with business necessity.

Privacy Issues in Montana
Drug and Alcohol Use- Employees and applicants currently engaging in the illegal use of drugs are not protected by the ADA when an employer
acts on the basis of such use. Tests for illegal use of drugs are not considered medical examinations and, therefore, are not subject to the
ADA's restrictions on medical examinations. Employers may hold individuals who are illegally using drugs and individuals with alcoholism to the
same standards of performance as other employees.

Drug and Alcohol Testing

39-2-206. Definitions. As used in 39-2-205 through 39-2-211, the following definitions apply:
 (1) "Alcohol" means an intoxicating agent in alcoholic beverages, ethyl alcohol, also called ethanol, or the hydrated oxide of ethyl.
 (2) "Alcohol concentration" means the alcohol in a volume of breath expressed in terms of grams of alcohol per 210 liters of breath, as
indicated by an evidential breath test.
 (3) "Controlled substance" means a dangerous drug, as defined in 49 CFR, part 40, except a drug used pursuant to a valid prescription or as
authorized by law.
 (4) "Employee" means an individual engaged in the performance, supervision, or management of work in a hazardous work environment,
security position, position affecting public safety, or fiduciary position for an employer and does not include an independent contractor. The term
includes an elected official.
 (5) "Employer" means a person or entity that has one or more employees and that is located in or doing business in Montana.
 (6) "Hazardous work environment" includes but is not limited to positions:
 (a) for which controlled substance and alcohol testing is mandated by federal law, such as aviation, commercial motor carrier, railroad, pipeline,
and commercial marine employees;
 (b) that involve the operation of or work in proximity to construction equipment, industrial machinery, or mining activities; or
 (c) that involve handling or proximity to flammable materials, explosives, toxic chemicals, or similar substances.
 (7) "Medical review officer" means a licensed physician trained in the field of substance abuse.
 (8) "Prospective employee" means an individual who has made a written or oral application to an employer to become an employee.
 (9) "Qualified testing program" means a program to test for the presence of controlled substances and alcohol that meets the criteria set forth in
39-2-207 and 39-2-208.
 (10) "Sample" means a urine specimen, a breath test, or oral fluid obtained in a minimally invasive manner and determined to meet the
reliability and accuracy criteria accepted by laboratories for the performance of drug testing that is used to determine the presence of a
controlled substance or alcohol.

39-2-207. Qualified testing program. A qualified testing program must comply with the following criteria:
 (1) Testing must be conducted according to the terms of written policies and procedures that must be adopted by the employer and must be
available for review by all employees 60 days before the terms are implemented or changed. Controlled substance and alcohol testing
procedures for samples that are covered by 49 CFR, part 40, must conform to 49 CFR, part 40. For samples that are not covered by 49 CFR,
part 40, the qualified testing program must contain chain-of-custody and other procedural requirements that are at least as stringent as those
contained in 49 CFR, part 40, and the testing methodology must be cleared by the United States food and drug administration. At a minimum,
the policies and procedures must require:
 (a) a description of the applicable legal sanctions under federal, state, and local law for the unlawful manufacture, distribution, possession, or
use of a controlled substance;
 (b) the employer's program for regularly educating or providing information to employees on the health and workplace safety risks associated
with the use of controlled substances and alcohol;
 (c) the employer's standards of conduct that regulate the use of controlled substances and alcohol by employees;
 (d) a description of available employee assistance programs, including drug and alcohol counseling, treatment, or rehabilitation programs that
are available to employees;
 (e) a description of the sanctions that the employer may impose on an employee if the employee is found to have violated the standards of
conduct referred to in subsection (1)(c) or if the employee is found to test positive for the presence of a controlled substance or alcohol;
 (f) identification of the types of controlled substance and alcohol tests to be used from the types of tests listed in 39-2-208;
 (g) a list of controlled substances for which the employer intends to test and a stated alcohol concentration level above which a tested
employee must be sanctioned;



© 2009, Personnel Plus! Consulting Services, Inc., Helena, MT 59601                Page 13

 (h) a description of the employer's hiring policy with respect to prospective employees who test positive;
 (i) a detailed description of the procedures that will be followed to conduct the testing program, including the resolution of a dispute concerning
test results;
 (j) a provision that all information, interviews, reports, statements, memoranda, and test results are confidential communications that may not
be disclosed to anyone except:
 (i) the tested employee;
 (ii) the designated representative of the employer; or
 (iii) in connection with any legal or administrative claim arising out of the employer's implementation of 39-2-205 through 39-2-211 or in
response to inquiries relating to a workplace accident involving death, physical injury, or property damage in excess of $1,500, when there is
reason to believe that the tested employee may have caused or contributed to the accident; and
 (k) a provision that information obtained through testing that is unrelated to the use of a controlled substance or alcohol must be held in strict
confidentiality by the medical review officer and may not be released to the employer.
 (2) In addition to imposing appropriate sanctions on an employee for violation of the employer's standards of conduct, an employer may require
an employee who tests positive on a test for controlled substances or alcohol to participate in an appropriate drug or alcohol counseling,
treatment, or rehabilitation program as a condition of continued employment. An employer may require the employee to submit to periodic
followup testing as a condition of the counseling, treatment, or rehabilitation program.
 (3) Testing must be at the employer's expense, and all employees must be compensated at the employee's regular rate, including benefits, for
time attributable to the testing program.
 (4) The collection, transport, and confirmation testing of urine samples must be performed in accordance with 49 CFR, part 40, and the
collection, transport, and confirmation testing of nonurine samples must be as stringent as the requirements of 49 CFR, part 40, in requiring split
specimens as defined by the United States department of health and human services, requiring transport to a testing facility under the chain of
custody, and requiring confirmation of all screened positive results using mass-spectrometry technology.
 (5) Before an employer may take any action based on a positive test result, the employer shall have the results reviewed and certified by a
medical review officer who is trained in the field of substance abuse. An employee or prospective employee must be given the opportunity to
provide notification to the medical review officer of any medical information that is relevant to interpreting test results, including information
concerning currently or recently used prescription or nonprescription drugs.
 (6) Breath alcohol tests must be administered by a certified breath alcohol technician and may only be conducted using testing equipment that
appears on the list of conforming products published in the Federal Register.
 (7) A breath alcohol test result must indicate an alcohol concentration of greater than 0.04 for a person to be considered as having alcohol in
the person's body.

39-2-208. Qualified testing program -- allowable types -- procedures. Each of the following activities is permissible in the implementation of a
qualified testing program:
 (1) An employer may test any prospective employee as a condition of hire.
 (2) An employer may use random testing if the employer's controlled substance and alcohol policy includes one or both of the following
procedures:
 (a) An employer or an employer's representative may establish a date when all salaried and wage-earning employees will be required to
undergo controlled substance or alcohol tests, or both.
 (b) An employer may manage or contract with a third party to establish and administer a random testing process that must include:
 (i) an established calendar period for testing;
 (ii) an established testing rate within the calendar period;
 (iii) a random selection process that will determine who will be tested on any given date during the calendar period for testing;
 (iv) all supervisory and managerial employees in the random selection and testing process; and
 (v) a procedure that requires the employer to obtain a signed statement from each employee that confirms that the employee has received a
written description of the random selection process and that requires the employer to maintain the statement in the employee's personnel file.
The selection of employees in a random testing procedure must be made by a scientifically valid method, such as a random number table or a
computer-based random number generator table.
 (3) An employer may require an employee to submit to followup tests if the employee has had a verified positive test for a controlled substance
or for alcohol. The followup tests must be described in the employer's controlled substance and alcohol policy and may be conducted for up to 1
year from the time that the employer first requires a followup test.
 (4) An employer may require an employee to be tested for controlled substances or alcohol if the employer has reason to suspect that an
employee's faculties are impaired on the job as a result of the use of a controlled substance or alcohol consumption. An employer shall comply
with the supervisory training requirement in 49 CFR, part 382.603, whenever the employer requires a test on the basis of reasonable suspicion.
 (5) An employer may require an employee to be tested for controlled substances or alcohol if the employer has reason to believe that the
employee's act or failure to act is a direct or proximate cause of a work-related accident that has caused death or personal injury or property
damage in excess of $1,500.

39-2-209. Employee's right of rebuttal. The employer shall provide an employee who has been tested under any qualified testing program
described in 39-2-208 with a copy of the test report. The employer is also required to obtain, at the employee's request, an additional test of the
split sample by an independent laboratory selected by the person tested. The employer shall pay for the additional tests if the additional test
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results are negative, and the employee shall pay for the additional tests if the additional test results are positive. The employee must be
provided the opportunity to rebut or explain the results of any test.

 39-2-210. Limitation on adverse action. No adverse action, including followup testing, may be taken by the employer if the employee presents a
reasonable explanation or medical opinion indicating that the original test results were not caused by illegal use of controlled substances or by
alcohol consumption. If the employee presents a reasonable explanation or medical opinion, the test results must be removed from the
employee's record and destroyed.

 39-2-211. Confidentiality of results. (1) Except as provided in subsection (2) and except for information that is required by law to be reported to
a state or federal licensing authority, all information, interviews, reports, statements, memoranda, or test results received by an employer
through a qualified testing program are confidential communications and may not be used or received in evidence, obtained in discovery, or
disclosed in any public or private proceeding.
 (2) Material that is confidential under subsection (1) may be used in a proceeding related to:
 (a) legal action arising out of an employer's implementation of 39-2-205 through 39-2-211; or
 (b) inquiries relating to a workplace accident involving death, physical injury, or property damage in excess of $1,500 when there is reason to
believe that the tested employee may have caused or contributed to the accident.

Wrongful Discharge from Employment Act

39-2-901. Short title. This part may be cited as the "Wrongful Discharge From Employment Act".

39-2-902. Purpose. This part sets forth certain rights and remedies with respect to wrongful discharge. Except as provided in 39-2-912, this part
provides the exclusive remedy for a wrongful discharge from employment.

39-2-903. Definitions. In this part, the following definitions apply:
 (1) "Constructive discharge" means the voluntary termination of employment by an employee because of a situation created by an act or
omission of the employer which an objective, reasonable person would find so intolerable that voluntary termination is the only reasonable
alternative. Constructive discharge does not mean voluntary termination because of an employer's refusal to promote the employee or improve
wages, responsibilities, or other terms and conditions of employment.
 (2) "Discharge" includes a constructive discharge as defined in subsection (1) and any other termination of employment, including resignation,
elimination of the job, layoff for lack of work, failure to recall or rehire, and any other cutback in the number of employees for a legitimate
business reason.
 (3) "Employee" means a person who works for another for hire. The term does not include a person who is an independent contractor.
 (4) "Fringe benefits" means the value of any employer-paid vacation leave, sick leave, medical insurance plan, disability insurance plan, life
insurance plan, and pension benefit plan in force on the date of the termination.
 (5) "Good cause" means reasonable job-related grounds for dismissal based on a failure to satisfactorily perform job duties, disruption of the
employer's operation, or other legitimate business reason. The legal use of a lawful product by an individual off the employer's premises during
nonworking hours is not a legitimate business reason, unless the employer acts within the provisions of 39-2-313(3) or (4).
 (6) "Lost wages" means the gross amount of wages that would have been reported to the internal revenue service as gross income on Form
W-2 and includes additional compensation deferred at the option of the employee.
 (7) "Public policy" means a policy in effect at the time of the discharge concerning the public health, safety, or welfare established by
constitutional provision, statute, or administrative rule.

39-2-904. Elements of wrongful discharge -- presumptive probationary period. (1) A discharge is wrongful only if:
 (a) it was in retaliation for the employee's refusal to violate public policy or for reporting a violation of public policy;
 (b) the discharge was not for good cause and the employee had completed the employer's probationary period of employment; or
 (c) the employer violated the express provisions of its own written personnel policy.
 (2) (a) During a probationary period of employment, the employment may be terminated at the will of either the employer or the employee on
notice to the other for any reason or for no reason.
 (b) If an employer does not establish a specific probationary period or provide that there is no probationary period prior to or at the time of hire,
there is a probationary period of 6 months from the date of hire.

39-2-905. Remedies. (1) If an employer has committed a wrongful discharge, the employee may be awarded lost wages and fringe benefits for
a period not to exceed 4 years from the date of discharge, together with interest on the lost wages and fringe benefits. Interim earnings,
including amounts the employee could have earned with reasonable diligence, must be deducted from the amount awarded for lost wages.
Before interim earnings are deducted from lost wages, there must be deducted from the interim earnings any reasonable amounts expended by
the employee in searching for, obtaining, or relocating to new employment.
 (2) The employee may recover punitive damages otherwise allowed by law if it is established by clear and convincing evidence that the
employer engaged in actual fraud or actual malice in the discharge of the employee in violation of 39-2-904(1)(a).
 (3) There is no right under any legal theory to damages for wrongful discharge under this part for pain and suffering, emotional distress,
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compensatory damages, punitive damages, or any other form of damages, except as provided for in subsections (1) and (2).

39-2-911. Limitation of actions. (1) An action under this part must be filed within 1 year after the date of discharge.
 (2) If an employer maintains written internal procedures, other than those specified in 39-2-912, under which an employee may appeal a
discharge within the organizational structure of the employer, the employee shall first exhaust those procedures prior to filing an action under
this part. The employee's failure to initiate or exhaust available internal procedures is a defense to an action brought under this part. If the
employer's internal procedures are not completed within 90 days from the date the employee initiates the internal procedures, the employee
may file an action under this part and for purposes of this subsection the employer's internal procedures are considered exhausted. The
limitation period in subsection (1) is tolled until the procedures are exhausted. In no case may the provisions of the employer's internal
procedures extend the limitation period in subsection (1) more than 120 days.
 (3) If the employer maintains written internal procedures under which an employee may appeal a discharge within the organizational structure
of the employer, the employer shall within 7 days of the date of the discharge notify the discharged employee of the existence of such
procedures and shall supply the discharged employee with a copy of them. If the employer fails to comply with this subsection, the discharged
employee need not comply with subsection (2).

39-2-912. Exemptions. This part does not apply to a discharge:
 (1) that is subject to any other state or federal statute that provides a procedure or remedy for contesting the dispute. The statutes include
those that prohibit discharge for filing complaints, charges, or claims with administrative bodies or that prohibit unlawful discrimination based on
race, national origin, sex, age, disability, creed, religion, political belief, color, marital status, and other similar grounds.
 (2) of an employee covered by a written collective bargaining agreement or a written contract of employment for a specific term.

39-2-913. Preemption of common-law remedies. Except as provided in this part, no claim for discharge may arise from tort or express or implied
contract.

39-2-914. Arbitration. (1) A party may make a written offer to arbitrate a dispute that otherwise could be adjudicated under this part.
 (2) An offer to arbitrate must be in writing and contain the following provisions:
 (a) A neutral arbitrator must be selected by mutual agreement or, in the absence of agreement, as provided in 27-5-211.
 (b) The arbitration must be governed by the Uniform Arbitration Act, Title 27, chapter 5. If there is a conflict between the Uniform Arbitration Act
and this part, this part applies.
 (c) The arbitrator is bound by this part.
 (3) If a complaint is filed under this part, the offer to arbitrate must be made within 60 days after service of the complaint and must be accepted
in writing within 30 days after the date the offer is made.
 (4) A discharged employee who makes a valid offer to arbitrate that is accepted by the employer and who prevails in such arbitration is entitled
to have the arbitrator's fee and all costs of arbitration paid by the employer.
 (5) If a valid offer to arbitrate is made and accepted, arbitration is the exclusive remedy for the wrongful discharge dispute and there is no right
to bring or continue a lawsuit under this part. The arbitrator's award is final and binding, subject to review of the arbitrator's decision under the
provisions of the Uniform Arbitration Act.

 39-2-915. Effect of rejection of offer to arbitrate. A party who makes a valid offer to arbitrate that is not accepted by the other party and who
prevails in an action under this part is entitled as an element of costs to reasonable attorney fees incurred subsequent to the date of the offer.
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Helpful On-Line References

Montana Code Annotated - 2007
http://data.opi.state.mt.us/bills/mca_toc/index.htm

Montana Supreme Court Decisions
http://fnweb1.isd.doa.state.mt.us/idmws/custom/sll/sll_fn_home.htm 

Montana Department of Labor and Industry
http://www.dli.mt.gov/

US Department of Labor
http://www.dol.gov/

Montana Unemployment Division
http://uid.dli.mt.gov/

Montana Human Rights Bureau
http://erd.dli.mt.gov/humanright/hrhome.asp

US Code of Federal Regulations
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&tpl=%2Findex.tpl

Pending Regulations
http://regulations.gov

Congessional Data Base of Laws
http://thomas.loc.gov

NFIB
http://www.nfib.com

Personnel Plus!
Http://www.personnel-plus.com

US Department of Labor ESA Opinion Letters
http://www.dol.gov/esa/whd/opinion/opinion.htm

Equal Employment Opportunity Commission
http://www.eeoc.gov

Jim Nys Email Address
jnys@personnel-plus.com


